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Summary

In light of the current state of competition and diversity in the local mediamarketplace, the
D.C. Circuit’s interpretation of Section 202(h) of the 1996 Act, and the evidence before the
Commission to date, Hearst-Argyle respectfully urges the Commission (1] to relax substantially the
local television ownership rule, in the manner advocated herein, and (2) to repeal the
newspaper/broadcast cross-ownership rule in its entirety.

The record empirical evidence demonstrates the following: Competition and diversity arc
flourishing through the explosive growth of news media outlets that compete dircctly against
broadcast tclcvision for both local and national news. Indeed, the various Media Ownership
Working Group studies show that consumers usc ncwspapers, the Intemet, and radio as substitutcs
for television news; that the viewing share of broadcast television has declined in the last two
decades; that news-talk radio is thec most popular radio format, thereby providing competition for
television news programming; that viewers increasingly usc cable for local news and current affairs
almost on parity with broadcast television; and that consumers’ affinity for non-broadcast news
outlets will continue to expand in the immediate future.

The message from this empirical data is unmistakable: Consumers enjoy multiplc and
diverse outlets for news, information, and cntertainment competing for their attention at the local
level. And the growth in these alternative outlets shows that the current local television ownership
rule’s insular counting of only local televiston stations to the exclusion of all other media that may
divert and capture the attention of consumers is no tonger tenable. Because the Commission’s public
intercst goals ofcompetition and diversity are fully preserved in the current media marketplace, the
current |ocal television ownership restriction isnot “necessary in the publicinterest” and, therefore,
must be relaxed.

Opponents ofrelaxation ignore themassive data detailing the wealth ofmultiple and diverse
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media outlets competing for consumers’ attention. They ignore the lack of empirical evidence
supportingtheir view that common ownership will stifle competing anddivergcnt viewpoints. They
ignore the economic principles that will drive a common owner of local stations to diversify to
attract abroader and more diverse audience. And they ignore the critical fact that the only empirical
data relevant to diversity militate in favor of relaxation of the local television ownership rule.

In light of this evidence, together with the financial pressures on broadcasters resulting from
the DTV transition and the increasing costs of local news production, it is time to revise and relax
the local television owncrship rule, and such revision and relaxation should be predicated upon an
“audience share™ metric. Consequently. Hearst-Argyle supports the principles of NAB’s proposal,
which relies on audience shares and provides a conceptually new measure of diversity and
competition in local television markets

However, Hearst-Argyle also offers for the Commission’s consideration an altermative
approach (o revision of the rule that is derived as an analog of antitrust law and analysis.
Hearst-Argyle’s proposal is two-fold: (1) The Commission should permit any common owncrship
ol local tclcvision stations as long asthe combination’scollective audience share is 30% or less, and
(2) the resulting concentration, together with the change in concentration, of audience share,
post-combination, must satisfy a standard that is an analog of the general standard set forth in
Section 1.51 of the Department of Justice and FTC’s /992 Horizontal Merger Guidelines utilizing
a Herlindahl-Hirschman Index (“HHI™) analog for audience share. Hearst-Argyle believes that this
proposal, as dctailcd herein, builds appropriately on the good work of NAB and satisfies the
Commission’s desire, as expressed by Chairman Powell, to find an antitrust analog for its diversity
and competition analysis.

Hcarst-Argyle believes that this approach has numerous merits to reconimend it for
Commission consideration, including:

* The approach captures consumer substitutability of television channels, bc

they over-the-air or cable or DBS, and avoids ihe arbitrariness of voice
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counting. In addition, the basic approach remains simple: itobviatesthe need
to consider consumer substitutability ofother media for television, especially
since there is no common metric among these other media.

The proposal is likely to survive judicial scrutiny since its pedigree is
antitrust law and analysis.

The proposal has the virtue of stability. Changes in a station’s audience
ratings of a few tenths of a point, as averaged over a year, will generally have
no material impact on whether a combination is permissible.

The proposal is indifferent to market size.

The approach consists of bright-line tests, providing critical certainty to the
markets, yet itaccommodates one exception, for *“failed” or “failing” stations,
which is unlikely to have the effect ofratcheting up concentration levels over
time with developing Commission precedent.

The approach will be straightforward for Commission staff to apply, greatly
speeding application processing time and freeing up Commission resources
for other tasks.

Finally, the facts supporting repeal of the newspaper/broadcast cross-ownership rule hardly
need to he restated. There is simply no record evidence upon which the Commission could retain
or cven relax the newspaper/broadcast cross-ownership rule. To the contrary, the record evidence,
asdcmonstrated at length by Hcarst-Argyle and numerous other parties, both in this proceeding and

in the carlier proceeding in MM Docket No. 01-235, supports outright repeal of the rule, and

Section 202(h), accordingly, mandates its abolition
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Bafora the
Federa! Communizatians Commission
Washington, D.C.20534

[n the Marzr of

2002 Biennial Regulatory Review—Review of the MB Decket No. 2.277
Commussion’s Breadcast 2wmership Rules and
Other Rules Adopted Pursuant to Section 202 of th
Telecommunications Act of 1996

(43

B e S T R R N NP NV N L v L NI W

Cross-QOwnership of Bicadcast Siations and MM Docke: No 31-225

Newspapers

Rules and Polhictes Concemnirg MM Dockat Ny, 01-377

Multiple Ownership of Radio 3readcast
Statiens in Local Markets

Definition of Radio Makats MM Dockst No. 024z

To. The Coramissicn

REPLY COMMENTS OF HEARST-ARGYLE TELEVISION, INC.

Hearst-Argyle Tslavision, Inc. (“Hearst-Argyle™), by (s attomievs. submits these repiy
COMMENIS In Te3panse (o tne Nonce of Propesed Rulemaeking (“Nenecg™). FCC 02-249. released
September 23, 2002, in the above-captionad sroczeding. Inlight ofthe current state of competiticn
and divarsity in the local media markertpiace, Hearst-Argyle respectfuily urgss the Commission (1)
to relax substantially the lecal televisicn ownership rule, in the manner advocated hereir, ard (2) o
repeal the 11c‘.\-'5‘papef"bl;cadcast cross-owmerstup rule in its sntiraty.

In Section 2C2(h) of the Telecommunications Act of 1995, Cangrass impesed 2 statutory
mandate apor the Comm:ssion to med:fy or repeai any ¢wnorship rute tat is no longer “necessary

(1]

in the public interest.™ Histerically, the Cemm:ssion has censidered the :deals of competiticn and

diversity as hallmarks of the public intersst when reviewing the impact of its local OWHCIShiD

' Pub. L.No. 104-1C4, § 202(h) (1956).



rigulations Butth: derequlatory presumpticn’ imipesed 5y CongressiaSection J0200) raguiras “har
the Cormmission, &t 1 minamin, orov de smpirical endencs fo demonstate At an curership mule
18 Necessary ¢ protect cerpetiticn and jivarsity in e local meadia marketplace. In the case of the
current local television ownership rule 2nd the newspacerbraadeast cross-ownership mlz, the
emgircal =v=d=nc: demonstrases the OEFOsite—American consuners snjoy multipie znd Jiverse
news, information, and 2ntertainment cutlets zompeating “r thair attentien. Accordingly, it s hme
to repeal the newspapertroadcast cross-awnership rule and 6 revise whoiesals and refax
substantallv the ‘ocaf iezvision ownership 1uls
I The Local Television Owrership Rule Should Be Relayed Substantially
to Reflect the Competitive and Diverse Outlets Available to Consumers
A Record Evidence Demonstrates That Even As Televisicn
Audience Shares Are Declining, the Number and Popularity of
Competing News and Information Outlets Is Expanding
vhe curmen: local r2levisien cwvrership mile. a8 medifag svthe Commizsion's /999 ooyl
Television Ownershup Order] prebitits an 2nuty from owning twe broadeast :zlevisios statons n
a siazle Nielsen Designaied Markat Area ("DMIA Yurless: {1 the stariens” Grade 3 conewrs do
not overiap or(2) ot least eizht independing, &ll-power Srcadeast television stations -emain o the
miarkzt afier the merger and at least cne of the statans is aet ameng e top four-rankad stations in
the market. While the Commission's /999 Local Television Orwnershin Order acknow!edged that

duopolies provide important economic advantages 10 media sensumers (¢.g., offening firansial

assistancs to a strugzling staton, providing more resources for local programming), it ultimately

* See Fox Teteviston Swtions, [re v, FCC 282 F.3d 1027, 1048 (“Seetion 202(hj carries with
1t a presumption in faver of repealing or modiying :he ownership rules™, rek Zgranied 293 F 3d
337(D.C. Cir 2002).

¥ See Review cfthe Commission’s Regulations Governirg Television Broadcasting, Rezor
and Crizr, 14 FCC Red 12902 (1599).
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dctcrmined that applying a voices test and a “Top 4” rule to proposed duopolies were critical to
ensure that local markets “rcniain sufficiently diverse and competitive.™

The current local television ownership rule, however, cannot stand against the robust
competition for news, information, and entertainment programming in local media marketplaces
today, particularly in light of the D.C. Circuit’s decision in Sinclair. For example, today
competition and diversity are flourishing through the explosive growth of news media outlets that
compete directly against broadcast television for both local and national news. In previous filings
before the Commission on the newspaper/broadcast cross-ownership rule, Hearst-Argyle provided
a comprchensive examination of the nation’s 210 DMAs which identified an average of 81
“traditional” media voices in each DMA for which there were 39 separate owners.* That study is
asrclevant to the local television ownership rule asit is lo the ncwspaperibroadcast cross-ownership
rule. As cable television, direct broadcast satellite (“DBS”), and the Internet continue to reach more
American consumers, they increasingly provide competition to broadcast television as the “primary
source of news and infomation for most Americans.”” And this growth in alternative outlets shows
that the current rule’s insular counting of local television stations to the exclusion of all other media
which may divert and capture the attention of consumers is no longer tenable.

The Conimission’s recent Media Ownership Working Group studies, as well as its

recently-relcascd Ninth Annual Report on Video Competition,® underscore the seventy of the

11999 Local Television Ownership Order at ) 70.
'See Sinclair Broadcast Groupv. FCC, 284 F.3d 148 (D.C. Cir. 2002).
¢ See Comments of Hearst-Argyle, MM Docket No. 01-235 (filed I_)eq. 3,2001). at Exhik_)it_l
I'he “traditional” media voices counled arc precisely those that the Commission currently uses 1 11
radio/television cross-ownership rule, 47 C.F.R.§ 73.3555(c).
1999 Local Television Ownership Order aty 40.

" See Annual Assessment of the Status of Competition in the Market for the Delivery of
(continued...)
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chalfenge to broadcasters. One particular study finds “clear’” evidence that audiences use newspapers
and the Internct as substitutes for television news and “some” evidence that audiences use radio as
a substitute for television news.”” These data comport with the D.C. Circuit’s mandate that the
Commussion must include non-broadcasl “voices” in any voice test used to administer the local
television ownership rule. Inthe Sinclair case, the court flatly rejected the Commission’s decision
to count only broadcast telcvision stations as “voices” for purposes of the rule, while counting
tclevision, radio, newspapers, and cable systems as “voices” for purposes of its radio/television
cross-ownership rule:

Having found for purposes of cross-ownership that counting other

media voices ‘‘more accurately rcflects the actual level of diversity

and competition in the market,” the Conimission never explains why

such diversity and competition should not also be reflected in its

definition of “voices™ lor the local ownership [duopoly] rule.”

Non-broadcast news outlets are now significant competitors with broadcast television.
Although broadcast tclevision still commands the largest audienccshares, those shares havedeclined
steadily as the number of competing media outlets has expanded. A Media Owncrship Working
Group study reports that between 1984 and 2001, the prime time viewing share ofnctwork affiliates

dropped from 69.2% to 49.6% and tlie all-day viewing share for network affiliates dropped from

63.5%1037.4%.'" The Commission’sNinth Annnal Report on VideoCompetition describes similar

*(...continucd)
Video Programming, Ninth Annual Report, FCC 02-338 (released Dec. 23, 2002)

» Joel Waldfogcl, Consumer Substutution Among Media (Sept. 2002) (Media Owncrship
Working Group 2002-3), at 3.

W Sinclair. 284 F.3d at 164

' See Jonathan Levy et al., Broadcast Television: Survivor in a Sea of Competition (Sept.
2002) (Media Ownership Working Group2002-12), at 21-23; see also Waldfogel, MWOG 2002-3,
at 15 (finding that television viewing had “declined steadily” from 37.3% to 36.8% between 1994
and 2000)
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declines in both prime time and total viewing shares for broadcast television.'?

As broadcast viewing shares decline, the popularity of competing news outlets continues to
rise. The all-day viewing sharcs Tor cable television grew from 25.7% to 49.7% between 1990 and
2000, and the ratio of broadcast audiences to cable audiences during prime time has been cut almost
w half —from 9-1 to 5-1."" Radio also provides competition for news programming. A Media
Owiiership Working Group study reports that news-talk radio was the most popular format among
a saniple radio audience and that the number of news radio stations increased between 1993 to
1997.'* DBS programming is now available nationwide from two competing outlets, DirecTV and
EchoStar, and the Nmrh Annual Report found that DBS is garnering an increasing share (up to
20.3%) ofthe MV PD market and cutting into cable's historical primacy in that arena.' In addition,
both daily and weekly newspapers remain vibrant and established competitors to broadcast television
as a reliable source of local news and information.

Competition from cable television is particularly pointed in newsprogramming — even at the
local and regional lcvel. A Nielsen survey round that among those Americans who use television
as their principal source oflocal news and current affairs, 07% watch broadcast news and 58% watch
cable.'® As ol July 2001, as many as 22.3 million cablc subscribers had access to {ocal or regional

news programming (which often provides community news and information on topics ranging from

' See Nmmth Annual Report at 9 80

" See Levy, MOWG 2002-12, at 38. This figure is based upon a comparison of the four
strongest broadcast networks against the Tour strongest cable channels.

"' See Waldfogel, MOWG 2002-3, at 16,29, 'Table 4
* See Ninth Annual Report aty 58,

' See Nielseii Media Rcscarch, Consumer Survey on Media Usage (Sept. 2002) (Media
Working Croup Study 20602-8), at 72-78.
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school closings to government meetings).”

Perhaps most importantly, Niclsen consumer research data suggest that audiences’ affinity
fornon-broadcast news outlets—-—particularly the Internet — will continue to expand in the immediate
future. When Nielsen survey participants were asked what news outlets they would be “more likely”
to use in the future, a plurality ofrespondents chose the Internet (24.7%), followed by cable (21.8%)
and broadcast tclevision (18.2%). This statistic is buttressed by the meteoric rise in Intemet
availability 1o American homes and businesses. While Internet access was “virtually nonexistent”
m 1994, Inlemet use grew from 15.1% in 1997 lo 56.4%in 2001."*

The message from this empirical data is unmistakable. Consumers enjoy multiple and
diverse oullets for iiews, information, and entertainment competing for their attention at the local
level. Becausc the Commission’s public mterest goals of competition and diversity are fully
preserccd in the current media marketplace, thc cunent local television ownership restriction is not
“neccssary in the public interest,” and. Ihercfore, it must be relaxed.

B. Opponents of Relaxation Ignore the Law and the Empirical
Evidence

Several public interest and consumer groups, in their opening comments, have urged the
Commission to retain the local television owncrhsip rule. Staled generally, their primary arguments
appear to be (1) that the Commission should restrict any “voicc test” to include only broadcast
television stations and (2) that common ownership of television stations will reduce viewpoint
diversity .

The first argument is purely an opportunistic one. It ignores the wealth of multiple and

diverse media outlets detailed above that are available to consumers — news-talk radio; local,

' See Levy, MOWG 2002-12, at 126 .

'* See Waldfogel, MOWG 2002-3, at 16-17 (documenting Internet use from 1997-2000);
l.evy, MOWG 2002-12, at 68 (documenting Internet use for 2001).
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regional, and national cable news programming; daily and weekly newspapers; and a near-endless
stream of local information on Internet web sites, bulletin hoards, and email lists. Their argument
also wholly sidestepsthe D.C. Circuit’s mandate in Sinclair that the Commission’s voice test must
include non-broadcast voices to maintain regulatory panty with the radio/broadcast cross-ownership
rule (although some commenters also seek to tighten that nile as well). Finally, the assertion that
broadcast television remains the “primary source” of news ignores the most crucial, and most telling,
statistic on competition: while broadcast television viewing shares continue to decline, the number
and popularity of cable, DBS, radio, and Internet news outlets continues to expand.’”” Whether
cconomists agree that the growth and popularity of these new media outlets constitute
“complements” or “substitutes” iSimmatenal, for it isobvious that a larger and more diverse number
of news outlcts are competing Qx the attention ofconsumers cveiy day. Whether and to what extent
citizens choose to usc these competing news outlets are lcft solely to the consumer.

The sccond general argument of the public interest groups is that the merger of news
operations, staff, and technical resources will offer less opportunity for co-owned stations lo air
competing and divergent viewpoints. This charge has been leveled and dcbated for decades,”” but
there never has hcen sufficient empirical evidence to support it. Here, much of the evidence offered
by groups such as the Communications Workers of America, United Church of Christ, and the
AFL-CIOQ isanecdotal and focuses on reports of merged companies consolidating or canceling local

ncwscasts. Generally, the cfficiencies and additional resources that flow from & merger usually

' Broadcast television itsel fremains competitivein local markets. In asample ol 10 Nielsen
DMAs, a MOWG study reported a dramatic increase in the number of television broadcast outlets
hctween 1960 to 1980 and again from 198010 2000. In fact, 9 of the 10 markets had at least five
local television slations. See Roberts et al., A Comparison of Media Outlets and Qwners for Ten
Selected Murkets (1960, 1980, 2000) (Sept. 2002) (Media Ownership Working Group 2002-1).

20 See, e.g., Metro Broadceasting, Inc. v. FCC, 497 U S. 547, 566 (1990), overruled on other

grounds by Adarand Constructors. /nc. v. Pena, 515U.S. 200 (1995); National Citizens Commiittee
for Broadcasting v. FCC, 436 U.S, 775, 795 (1978).
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provide stations with opportunities to increase local news coverage — pportunities that currently
are unavailable to many local stations struggling with the high costs of producing local news,
transitioning to digital television, and competing with multiple news outlets. Indeed, several
commenters that own duopolies have detailed that their stations were able to improve the overall
amount and quality of local programming.”!

Further, the notion that sharing ncwsgathering resources will lead to a consolidation of
vicwpoints is offsct by an cqually plausible notion—-that market forces will drive co-owned stations
lo attract a broader and more diverse audience.” And whereas the former argument relies on
anecdote, this latter notion is actually buttressed by empirical data, reported in a Media Ownership
Working Group study, that common ownership of media outlets (specifically, cross-owned
ncwspapcrs and television stations) does not result in a predictable pattern of news coverage and
commentary about political events.”* Until there is persuasive empirical evidence demonstrating that
owners will purposefully narrow their viewpoints at the same time that they expand their operations
and audicnce reach—-an idea that seems antithetical to elementary economics — certain commenters'
fears about vicwpoint diversity remain unfounded.

Finally, the only empirical data relevant to diversity militate in favor of substantial

relaxation. When reviewing its media ownership rules, the Cemmission considers not only

' See. ¢.g., Comments of Sinclair Broadcast Group at 26-28; Comments of Nexstar
Broadcasting Group and Quorum Broadcast Holdings at 8-9; Commenls of Coalition Broadcasters
LIN Teclevision et al. at 15-33; Comments of Bclo Corp. at 22-25.

" SeeNotice at § 82 & n.159 (citing economic studies supporting the plausibility of this
argument).

' See David Pritchard, Viewpownt Diversity in Cross-Owned Newspapers and Television

Stations: A Study of News Coverage of the 2000 Presidential Campaign (Sept. 2002) (Media
Ownership Working Group 2002-2).
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viewpoint diversity, but also outlet diversity, source diversity, and program diversity.** While the
Commission continues to focus on viewpoint diversity as the “primary goal” of its policymaking
efforts, the other elements of diversity often serve as proxies to “protect and advance” viewpoint
diversity.”> As a result, evidence ofoutlet, source, and program diversity is critical to help build a
proper evidentiary construct for the otherwise elusive concept of vicwpoint diversity. In the case
of the local television ownership rule, there is an abundance of diverse media outlets offering a
ncar-endless and diverse array ofprogramming, both in format{e.g., local ncwscasts, regional sports
events, television biographies, political and business roundtables) and in content(e.g., food/nutrition,
pop music, nature and wildlife, science fiction, home decorating). This fact, while seemingly
sell-evident from a single glance a local television guide, is fully supported hy the empirical
cvidence, discussed above, {from the Media Ownership Working Group studies, the Ninth Annual
Reporr, and Bearst-Argyle’s comprehensive “independent voices” analysis.
C. A Relaxed Local Television Ownership Rule Should Be
Predicated on an “Audience Share” Metric

In light of the cvidence, discussed above, of the declining audience shares for broadcast
television, the increasing availability of alternative outlets for news and information programming,
and the lack ol any empirical data to retain the existing rule as “necessary in the public interest,”
together with the evidence adduced by other commenters, including the financial pressures of DTV
conversion, the declining financial position of many smallermarket television broadcasters, and the

increasing expenses of local news production,” the local television ownership rule cannot persist in

4 See Notice at 34.

%5 See Notice at 99 33-50 (citing outlet and source diversity as proxies for viewpoint diversity
and inviting comments to determine whether they should be considered as separaic and equal policy
goals).

¢ See. e.g., Comments of NAB at 71-70; Comments of Coalition Broadcasters LIN
(continucd...)
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its current form. Indeed, it is now clear that any version of the rule that relies on a voice count will
rematn arbitrary, whether that voice count counts local television stations only or other types of
media outlets, and will likely continue to affect negatively opportunities to bring the benefits of
coinnion ownership to any but the largest markets. Instead, arclaxcd local television ownership rule,

like the two proposals discusscd below, should be predicated upon an “audience share” metric.

1. The NAB’s “10/10” Proposal Has Much to Recommend |t

As a consequence of the myriad difficulties with the rule in its current form, NAB has
proposcd an entircly new manner ofapproaching local televisionowncrship, and a number of parties
have alrcady cndorscd that approach in their initial comments.”” Hearst-Argyle also supports the
NAB proposal, which relies on audience shares and provides a conceptually new measure of
diversity and cornpetition in local television markets.

NAB should bc commended for devcloping an approach to local common television
ownership that achieves three critical milestones: First, by aggregating audience shares across all
channels that vicwcrs may watch, NAB’s proposal captures the substitutability — from the
consumer’s perspective—of local broadcast television stations with cable and DBS channels.
Second, by utilizing Niclsen share data as the metric, NAB avoids the difficulties inherent in any
voice counting methodology. Third, and finally, and perhaps most importantly, NAB’s proposed
rule issirnplc. By predicating the proposed rule only on television channels, NAB’s proposal allows

the C*oinmission to avoid having to determine definitively whether various and sundry media (such

*(...continued)

Television et al. a1 4-10; Comments of Gray Television at 17-19;Comments of Granite Broadcasting
at 12-13.

< See Comments of NAB at 79-84; Comments of Coalition Broadcasters I.IN Television et
al. at |'I; Comments of Duhamel Broadcasting Enterprises at 2; Comments of Pappas Telecasting
at 13-15; Comments of Paxson Communications at 30-31 (supporting NAB’s proposal as transitional
rulc towards complcte elimination).
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as radio, newspapers, and t1e Intemet) ars substituras for one anothar—wiich reallv focuses on
substitutabiivy from the advartiser's perspactive—ais wail 1 rraviding alogical undempinrung inthe
rule that sheuld help it surave judicial serutiny vis-1-vis the Commission's otaer local ownership
ruies. parncularly the radio television Cross-ownersfup sule thar was the sturtling blecek for the
Sirclair coun.

Desoite these mary ments—all of which sheald faver NAB's “10-10” propesal over the
cuTent uie—NAZ's ininal preposal still leaves a number o7 gaps. For exampls, WAR leaves for
case-hv-2ase analysis tlopoles and pO55idls tommmaticns of nwe stanons 2aeh Wit an 1acicrcas
share greaterthan 19%. NAR's pravosal alsc does not handle inaclsar niaraer Teatmant of Tplad,
farfing. and unbuiit staticns, which s why, presumatly, the Coalition Broadcasters {LIN T2 2vision
et al.; suppismeniad the Na's preposa: with thalr own vanation Xt And NA3 s cropesal ioes not
deal spressiv i any way with tho prasumed Teatment of Lall-power satzlhite stanons far which
Hearst-Argyle owns two). Eachof thes2 “gaps™ servas 10 leave sorme markstunceramty that makes
1t more dficuit for parties o sirucure their business affairs.

In addition to these gaps. which arc easy 2nough to rem dy with supelementation, NAR
proposul hzs twe prircipal sherteomings. ot of whicn maw be myors thearetical Diar likely 19 e
in practice. First, altheugh Hearst-Aravie is awarz of 20 DMA in which su-h g cireumstances could
ever exist. NAB's proposal doss, thacreticaily, pemmit a staticn with, say, 2 9.9 rating to comipina
with 2 staticn with 4 91 O radng  This theerstical zombination woulé “cam™ 100%™ of Gae audiznes
snarz, but it would not necessarly be a merger to monopoly sinca severa] other local television

SIALURE, 35 weil 45 4h of (e cabie 20d DBS cnannes, may rsmain in the market with audince
sharss below Nielsen's reponanle levels. [n add:ition to its Fractical unlticebhocd. it is also worty

abserving that such a mergsr wouid still remain subject to standard antirrust review, which would

almost zenainly prevent such a2 combination. Sacond, and mere prevable. byt 53l unlikelv, 13 -ha

* See Comments of Coalition Broadcastsrs LIN Tzievisicnetal at 12.12
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fuct that the audience share data are subject to manipulation by parties desiring to combine. A

station with a 10.0audience share desiring to combine with a station with a 13.4audience share, for
instance, could purposely program weak programming during a sweeps month in an attempt to
nudge its audience share to a 9.9, thereby allowing the combination under the proposal’s “10/10”
presumption. However, NAB has already greatly reduced the chances for such manipulation by
proposing a four book Niclscn average and by using an audience share daypart, 7:00 a.m. to
1:00 a.m., that is so broad that rank manipulation becomes much more difficult. In practice,
thercfore, neither of these shortcomings should prove fatal to NAB’s proposal.

Most importantly, howcvcr, NAB’s proposal surfers from one conceptual difficulty that may
or may not he remediable, to wit, NAB selected a 10.0 audience share as its threshold for its
proposed rule’s presumptions. Why “10”? NAB states that “the choiceofa 10 vicwing share as the
presumptive ’cut-oft’” point for allowing duopolics separates market leading from non-leading
stations on a reasonably consistent basis across DMAs of varying size.”” This rationale strikes
Hcarst-Argyle as generally reasonable and accurate; howcvcr, there is no hard evidence that “10”
is the ideal cut-off point, rather than 9 or 1| (or 9.2 or 10.8, for that matter), and neat and tidy
numbers, like “10,”" always lead 1o questions as to whether they are mere artifacts of our base 10
numbering system. The rcal difficulty, of course, is the question as to whether *“10” can be
sufficiently justified to avoid merely substituting one arbitrary rule (the current “8” independent
voices test) with another. Hearst-Argyle bclieves that it can be so justified but offers, for the
Commission’s consideration, an alternative proposal, discussed below, that avoids the question
altogether.

Insum, Hearst-Argyle fully supports NAB’s proposal, commends NAB for its hard work in
formulating it, and requests that the Commission carefully consider it as a replacement for the

cui-renl rule.

* Comments of NAB a1 82
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As an Alternative, the Local Television Ownership Rule
Could Permit Common Owunership of Television Staticns
Whose Collective Audience Share Is 30% or Less and
Which Do Not Otherwise Attain Undue Concentration of
Aadience Share

If. for any rsasor, the Commission sheu'd net be inclined to adopt NAB’s sroposal,
Heasst-Argvle has formulated an altemativz aporoach to the structirs of a revised local televisicn

owne=skin mile that Hearst-Argrie respecifuily requests the Commission (¢ consider

Hearst-A-gyle’s proposal is -wo-fold. (1) The Commission should permit any commor owrarship

[

of local selevision stalicns as long as the combination's collective qudisnce share 15 20% or less. an
(2) the resuiting concsntratian, together with the chamge wi toucentration. of audiznee share,
pcst-combination, must satis{y a siandard that s an arzleg or the genstel standard set farth in
Section .31 or the Deparment of Justcz and FTC's V997 Forizoniul Merger Zurdelines 1iilizing
a Jerdndani-Hirschman Index (“HET") analeg for audicnes share, Haars - Argvie 3aiievas that ths
prepasal, as derailed below, builds apprepriately on the good work of NAB and satisties the
Commission’s desire, as exprassed sy Chairman Powell, to Snd an antitrust analog for s diversity
and competitien analys.s.

Hearst-Asgyle's proposal is intended to provide as dirzct an analeg o stancard antitrust
analysis a5 feasible while preserving certain siements of simplicity noi always prescrtin ansimust
analysis. Antiirust analysis and case law are wzil-developed and sufficiently well-understeed for

themn t serve as the idza; basis for the Commission's diversity ard competiien concerns

¥ As Communications Daiiy has repcrted:
[Chairman] Powei]l said he had staff werking 10 develop [ar]
aquivalent (o antiirust law’s 5l meme for competinon: “T've wold
every sconormrist in my building I"1i give an sward to the frst tc {ind
an HEI to measure diversity "

Comm, Daily (Jan. 17, 2003).
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formulat:ng local sracural yvaership rales. Haarst-Argyle's proposal s alsa intend2d *¢ build on
the prircipal strengths of NA3's proposal. Accordingly. audience share should serve 1s the sasic
metmic, and this audizace share should b broadly measured 'n three differeat ways: (1 oy tzkirg
a broad approach to what conswmiers may watch, that is bv 3ggragating the avdisncs share sver al!
channe.s available to viewers—spec:ficaily, all local droadeast channels, 'l sut-of-marke: broadeast
charnel’s vizwable over the air. and al! cable and DBS channels—and thersty captunng the
substitutabilitv of these channele Jom a viswer's perspective, (2} by taking 1 Sroad davpart shars
measurz. 700 2.m. te 1:0¢ a.m , to muly zapture the “share” of audience that waichss a particular
television channel; and {2} tv aking a sufficiently oroad historical averzge, tre most recernt four
Nielsen dooks, croviding a current arncalized average audience share meusire Te this point.
Hearst-Arzvle has simply sorrewed whalesale NAB's good oreposal.

The Oratprong of Hearst-Ayule’s proposad mule would establish a 369% collective audience
shars as a dright-line hard cap: I the prepesad comdmaton’s collegtive audierce chare axcasds
30%, then the commmnation would be impemmussibie. i, Jowever, a proposed combination’s
collectiv2 audiencs share (5 20°; or less, then the combinaticn 1s 20t prasumptively impemissibie
but must be analyzed under the seconc arong to determune its permussikility. The thrashod of
“307%7 has been selected because that [s the thrasheld under antitrust zase law in which a claim of
attempted monopolization s Typicaily accepted or for whreh undue concantsation 15 found

The second prong of Hearst- Argyie’s proposed rulz would establish a direct audicace share

anzlog to the HHI and apply »asic HHI analysis using that analog to Zetermins wherher a

M See, 2.2., United States v Philadelpnia Nat'l Bun’, 374 US. 321, 364 (1963) (“Without
aterpting to specify the smallest market share which would still be considzred to threaten ungue
concentration, we are clearthat 30% presents that thrzat.”); Mid- Vebraska Bancshares, Ine. v. Board
9f Governors of Fed. Reserve §,5., 627 F.2d 266, 271 (D C. Cir. 1936}, #.2. Hayden Co of New
York fnc. v. Siemens Med. Sys., Inc.. 879 F.2d 1005, 1018 (2d Cir. 1989} (citing, imeer alia, 3 Araa¢a
and Tumer, ANTITRUST LAW, at 1833 (1978) (“[¢}laims [of atternptad monopolizatien] involving
30 percent or lower market shares should prasumptively bz rejected” (brackats in case’s citation)).
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combination is permissible. Therefore, instead of using advertising share, as the antitrust agencies
would in their competition analysis, Hearst-Argyle proposes using Nielsen audience share data, as
defined above, to detertninc an HHI analog, which, for purposes of discussion, Hearst-Argyle is
calling the “Audience Market Index” (“AMI”). The AMLI is, simply, the sum of the squares of the
individual audience shares of all local television stations in the relevant DMA.** For example, if a
given local television market, with no duopolies, were comprised of Station 1 with an audience
share of 16.4, Station 2 with an audience share of 11.7, Station 3 with an audience share of 9.7,
Station 4 with an audienceshareof3.9,and Station 5 whose audience share is too low to be reported

by Nielsen, then the AMI for this hypothetical niarkct would be calculated as follows:

Audience markct concentration is divided along 3 spectrum, as measured by the AMI (and directly

analogous to the HHT under the /{orizontal Merger Guidelines®), as follows:

Unconcentrated AMI less than 1000
Moderately concentrated AMI between 1000and 1800

Highly concentrated AMI greater than 1800

Then, in evaluating a proposed combination of local television stations, the Commission would

considerboth the post-combination market concentration, as measured by the AMI, and the increase

32 Although the audience share aggregates the share with respect to all available television
channels, the AMI is the sum of the squares of the audience shares of only the local television
stations because those are the only marker participants whose combination is of concern. That 1S,
a local television station combining with an out-of-market television station does not implicate the
Commission’s local television ownership rule but its national ownership rule instead. Similarly,
therc is no prohibition against a cable company that owns cable channels from merging with a local
television station.

H See 1992 Horizontal Merger Guidelines at § 1.5

TAG S = 15



in concentration resulting from the combination, as measured by the change in the AMI. For
example, using the hypothetical market above, if Station 2 and Station 3 were to combine, the

post-combination market concentration would he calculated as follows:

AMI =164+ (11.7+9.7) +3.9° + (0? =742

And the increasc in concentration resulting from the combination would then be

AAMI = 742 -515= 227

As a further analog to the Horizontal Merger Guidelines,* the Commission should regard
combinations of local television stations as follows:

(a) Post-Combination AMI Less Than 1000. The Commission should regard thecombination

as posing no harm to diversity and competition and should permit the combination without further
analysis, rcgardlcss of the amount of increase in the AMI.

(b)Post-Combination AMI Between 1000and 1800. Ifthecornbinationproduces an increasc

in the AMI of less than 100 points, the Commission should regard the combination as posing no
harm to diversity and competition and should pcnnit the combination without further analysis. If
the combination produces an increase in the AMI of more than 100 points, then the combination
should be impermisstble unless the stations can carry the burden of proof under a “failing” or
“failed” station exception.

(c) Post-Combination AMI Greater Than 1800. Ifthe combination produces an increase in

the AMTI of lcss than 50 points, the Commission should regard the combination as posing no harm

" See 1992 Horizontal Merger Guidelines at § 1.51. For the sake of simplicity and to
maintain the certainty that the markets appreciate in bright-line tests, Hearst-Argyle does not propose
that the Commission import in its entirety the Horizontal Merger Guidelines. For example,
Hearst-Argyle docs not propose that the Commission utilize the factors sct forth in Sections 2-4 of
the Guidelines, although the Commission should utilize a factor, such as that set forth in Section 5
of the Guidelines, for a “failing” or “failed” station exception.
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to diversity and competition and should permit the combination without further analysis. If the
combination produces an increase in the AMI of more than 50 points, then the combination should
be rmpermissible unless the stations can carry the burden of proof under a “failing” or “failed”
station exception.

Two [urther cxamples illustrating the basic operation of the proposed rule are sei forth in the
altached AppendiXx

Hearst-Argyle believes this proposal satisfies all reasonable desiderata for a structural
ownership rule for local tclevision ownership:

* Audience shares are a reasonable, objective measure of diversity and
competition.” Nielsen share data capture who and how many are watching
what. Thus, share data serve as a reasonable, aggregated proxy for outlet,
source, and program diversity, and these forms of diversity, in turn, are the
best means lo achieve viewpoint diversity, an otherwise elusive concept that
no one, including the Commission, has yet devised a way to mcasuredircctly.
In addition, share data also measure the relative success of television
channels in competing for viewers.

By himiting the reach of common ownership, a proposed local television
ownership rule predicated on audience share insures outlet diversity. By
limiting common ownership of stations to those whose collective audience
share Is 30% or less, the proposed nile insures that there will always remain
at teast four owners of significantly viewed channels available to consumers
in any given DMA.

Bccausc the AMI, or change in AMI, includes measurement of all viewable
channels, even less popular channels can materially affect the prospects for
any given combination. Thus, the continued existence and importance of
these channels provide avenues for source and program diversity.

Source and program diversity are also preserved because a common owner
will seek to differentiate its programming among its various channels.*®
Thus, co-owned stations will program different formats (program diversity),
and obtaining that diverse programming will require that content to be
obtained from multiple sources (source diversity).

¥ See Notice ai Y 46 (sccking comment on the use ofratings figures); 4 60 (seeking comment
on how to measure market power if the Commission’s analysis focuses on competition for viewers)

' See Nouce at Y 82 & n.159 (citing economic studies supporting the plausibility of this
argument).
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- The preposed approach resclves the issuz of accounting for the fact tha: more
than 84% of American housshelds pay for televisicn ™ All viewaole
chanrels ars ncluded ' th analvsis, and <he= pretabiliny that a Nielser diary
mey be compieted By an cver-the-air viswer or an MVPD subscriser s
rzrleczed in the fnal share data

The proposec approach supplemernts the Commission’s review of comperiuve
adverising and market consideritons.*

* Like NAB's proposal, this approach capturss consumer substitutabtlity of
televisicn channels, be they over-ihe-air or cabl= or DBS, and avoids the
arbiraniness of veics coununyg In addiicn, the besic approach remains
simple: 1t obviates the nead to consider consumer substizutabilizy of other
media for television, sspecially since here1s no common metric among these
other media.

antimust law and analysis. including beth the 0% hard cap 'denved Fom
L5 Supreme Court precadens) and rhe AMI analysis (a direct anaicgof HED
analysis under the Horizonzal Mergey Cuidelines). Thare (3 nothung arburars
about it

* The proposal s lik2ly to surave judicial serainy since s pedigres s
r

* The proposal s responsive to Charman Powell’s desire 0 formulate an
antirst analog for s structural gwrershiy rules.

* Under ‘he proposal, thers are nc theorstical oddittes, such as seemingly
permitting stations with ¢ 9.0 and 91 .0 share to combine

~ The proposal has the virue of stapility. Changes n a staven’s audience
ratings of 2 few tenths ef a point. as averaged ovar a vear, wiil generally have
no matenal impact on whether a cormbination is permissible.

- The prepesal accommodatzs all types of combinations, including riopolies,
comumon ownership where at least one station is a full-pewer sate{lite, and
commcn ownership icvolving attibutable LMAs.

* The prepesal is indi(ferent to marke: size. Therefors, thate is no :nherent
bias against providing reiief for broadcasters in smaller-sized markets,

V' See Neuce at § 48 (seeking comment cn how the 862 MVPD subscription raie affests
diversity analvsis)

*# See Norice a1 19 58-89 (seeking comument on whether the Camumission shocid foeus on
censumers and.‘er on advertisers 22d how it shouid ge about doing so).
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The approach consists of bright-line tests, providing critical certainty to the
markets, yet it accommodates one exception, for “failed” or “failing” stations,
which is unlikely to have the effect ofratcheting up concentrationlevels over
time with developing Commission precedent.

The proposal appears to satisly some ol the concemns raised by public interest
and consumer groups in their comments. For example, Consumer Federation
ofAmerica advocates use of an HHI-like construct to determine local media
market concentration. Inaddition, several such commenterssupport defining
local markets as narrowly as possible, and the proposal is at least partially
responsive to this concern, for while it includes all television channels (from
broadcast, cable, and DBS) in its audience share metric, it excludes radio,
ncwspapers, and the Internet.””

The approach will be straightforward for Commission staff to apply, greatly
speeding application processing time and freeing up Commission resources
for other tasks.

In sum, although admittedly not asimple as NAB’s proposal, Hearst-Argyle believes that its
proposal makes up for the slight increasc in complexity by providing a comprehensive approach to
revising the local television ownership rule.

Given the D.C.Circuil’s construction of Section 202(h) of the Telecoinmunications Act, both
in Sinclair and in Fox Television Stations, it 1S apparent that this is not the time for the Commission
to he timid in relaxing the local television ownership rule. Because the “evils” of common local
ownership have not been demonstrated — indeed, none o f the twelve media studies released by the
FCC suggests sy harm would flow from relaxation ofthe rule—the Commission should consider
laking the hold step of permitting common ownership of local television stations as outlined above.

IT. The Commission Should Repeal the Newspaper/Broadcast

Cross-Ownership Rule

The facts supporting repeal of the newspaper/broadcast cross-ownership rule hardly need to

be restated As demonsirated above in the discussion of the local television ownership rule, there

' See Comments of Consumer Federation of America at 284-289; Comments of
Communications Workers of America at 8, 15, 47; Comments of United Church of Christ at 42-46;
Comments of AFL-CIO at 53-56.
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are multiple and diverse outlets for news and information competing for the attention ofconsumers.
Indeed, as pointed out in Hearst-Argyle’s previous filings advocating repeal of the cross-ownership
ban, Hearst-Argyle undertook its own comprehensive examination of traditional media “voices” in
each ol the nation’s 21U DMAs and found that, on average, each DMA is home to 81 traditional
media “voiccs” for which there are 39 scparate owners.

Commentcrs continue to be split on the question whether advertisers (not to mention
audiences) view newspapers and broadcast iclevision stations as substitutes.” Butthe question need
not be definitcly answered since an answer either way supports repeal of the rule. As Hcarsi-Argyle
has poinied out, if ncwspapers and tclevisions stations are not substitutes, then, obviously, there
would bc no hann to competition if the cross-owiicrship ban were repcaled.?’ Conversely, if
newspapers and television stations are substitutes, then the explosive growth in news, information,
and entertainment sources will protect and cnhance competition

Sonic public interest groups supporting retention of the rule cite a claimed lack of (or cven
thc alleged suppression of) viewpoint diversity among co-owned or “converged”
newspaper/broadcast facilitics. However, the “evidencc” behind their complaints ispurely anecdotal

rather than empirical.* More tmportantly, this “cvidence” of alleged viewpoint suppression, cven

4 Moreover, it is disingenuous for some of the commenters to argue that newspapers and
television should bc considercd as separate markets when analyzing the anticompetitive impact of
proposed duopolies, yet then turn around and argue that newspapers and television markets should
be considered together when analyzing iheanticompetitiveimpactofproposed newspaper/broadcast
television combinations. Ncwspapcrs and telcvision stations are either substitutes for one another
or not, but they cannot be simultaneously both substitutcs and not substitutes.

41 As the Commission itsell has previously acknowledged, “[p]rohibition of. . . newspaper
and television . . . cross-ownership would make little sense unless these different media were
important substitutes for each other.” Amendment of § 73.3555 of the Commission’s Rules Relating
to Multiple Ownership of AM, FM and Television Broadcasi Stations, Report und Order, 100 FCC
2d 17 (1984), at 4 29, recon. granted in part and denied in part, 100 FCC 2d 74 (1985).

42 See, e.g., Comments of Communications Workers of America at 32-39: Comments of
(coniinued.,.)
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1f true- -which Hearst-Argyle does not concede and which one of the Media Ownership Working
Croup studies cffcctively rebuts™ —misses the larger point. The question is not whether one
particular (combined) media outlet champions vicwpoint diversity, but whether overall viewpoint
diversity is preserved across an entire local mcdia marketplace. Again, Hearst-Argyle’s
“independent voices” analysis reveals that the average DMA contains 39 separate owners of local
media voices, as the Commission has traditionally counted such voices. Thus, if a newspaper and
television station were to mcrgc in an average DMA, there would still remain 38 separate owners
of local media voices in that average DMA. Any perceived or actual threat to vicwpoint or outlet
diversity, thercforc, will have little effect on overall diversity in any particular DMA. Therefore, the
conccern of these public interest groups is fundamentally misplaced.

Inshort, there iSno record evidence upon which the Commission could retain or even relax
the newspaper/broadcast cross-ownership rule. “Therecord evidence, to the contrary, supports repeal

of the rule, and Section 202(h), accordingly, mandates its abolition.

Conclusion
For the foregoing reasons, as well as those set forth in Hearst-Argylc’s opening comments
and it previous comments and reply comments in MM Docket No. 01-235, the newspaper/broadcast
cross-ownership ruleshould berepcaled and thclocal television ownership rule significantlyrelaxed

as outlined above.

“(...continued)
AFL.-CIO at 40-46, Comments of Consumer Federation of America at 227-34

** See Pritchard, MOWG 2002-2
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Appendix

Two Examples Illustrating the Basic Operation of Hearst-Argyle's
Local Television Owncership Rule Proposal



Example 1

Share Owner
Station 1 20.4 A
Station 2 9.8 B
Station 3 6.7 C
Station 4 3.1 D
Station 5 Not Reported (=0.0) E

In Example 1, Station 1 and Station 2 could not combine because their collective share is
greater than 30% [20.4 + 9.8 = 30.2 > 30] cven though, post-combination, the AMI would be less
(han 1000[(20.4 + 9.8)* +6.7* + 3.12 + 0 =967 < 1000]. Note that this result is different than
would obtain under NAB’s “10/10” proposal

All other duopoly possibilities are permissible because the AMI, post-combination, s less

than 1000 in all cascs. Moreover, the triopoly of Stations 2, 3, and 4 is also pennissible for the same

reason [20.42 + (9 8+6.7 + 3.1)" T 0? = 800 < 1000}



Example 2

Share Owner
Station 1 23.1 A
Station 2 14.4 B
Station 3 9.8 B
Station 4 5.9 C
Station 5 2.1 D
Station 6 N/R (=0.0) E

In Example 2, the current AMI for the market 1s 1158[23.17 + (14.4 + 9.8)" + 5.9 + 2.1?
+ 01

In this market, Station 1 could not combine with cithcr Station 2 or Station 3, even if
Owner B were willing 1o break apart its duopoly, because ofthc 30% hard cap [23.1 + 14.4= 37.5
>30;23.1 +9.8=32.9>30]. Similarly, Stations 2 and 3 could not combine with Station 4 because
the audience share of the stations of one owner, post-combination, would collectively exceed the
30% cap [(14.4 +9.8)+5.9=30.1 = 30]

Station 1 also could not combine with Station 4, even though the collective audience share
is less than 30% [23.1 +5.9= 29.0< 30] because the AMI, post-combination, 1s greater than 1000
1(23.1 + 597+ (14.4 + 9.8)? + 2.12 + 07 = 1431 > 1000] and thechangein AMI is greater than 100
[1431 - 1158 = 273> 100]. Station 1 could combine with Station 5, however, because, even though
the AMI, post-combination, is greater than 1000 [(23.1 +2.1)" + (14.4+9.8)’+5.9" + 0" = 1255
> 1000], the change in AMI is less than 100 [1255 -1158 =97 < 100). For the same reason,
Station 1 could combine with Station 6 [(23.1 +0.0)? + (14.4 + 9.8)” + 5.9* + 2.1° = 1158> 1000;
| 158 - 1158 = 0<100]. Morcover, Station 1 could combine with both Stations5and 6 [(23.1 +2.1
10,0 +(14.4 + 9.8)+ 597 = 1255 > 1000; 1255 -1158 =97 < 100]. Stations 2 and 3, however,

could not combine with Station 5 because the AMI, post-combination, is greater than 1000[23.1?



+(14.4 498+ 2.1) + 5.9+ 0% = 1260 > 1000] and the change in AMI is greater than 100 [1260
-1158 = 102 > 100]. Stations 2 and 3 could combine with Station 6 [23.1* + (14.4 + 9.8 + 0.0)’
+ 597+ 21 =1158 > 1000; 1158 -1158 = 0 < 100]. Finally, Stations 4 and 5 could combine
becausc the AMI, post-combination, is greater than 1000 [23.1% + (14.4 +9.8) + (5.9 + 2.1) + (¢

= 1183 > 1000] butthechangein AMI is less than 100 [1183 -1158 =25 < 100].



